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Judge Andrew H. Stone

Justin T. Toth

Susan Vogel

Katy Strand, Recording
Secretary

X XXX |[X|X|X

Nancy Sylvester, Staff

1) WELCOME AND APPROVAL OF MINUTES.

Jonathan Hafen welcomed the committee and reported on the meeting with the Court to discuss the
advisory committee note project. The Court asked that the committee come back in a few weeks
with additional note amendments. The goal will be to cut down the notes to only relevant recent
context. The website with the rules will also have a link to the older rules and provide a historical
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perspective. There will also be a tutorial video regarding the rules for new lawyers and
unrepresented parties. Nancy Sylvester reported they would also like the website to include a
discussion of what the rule of the committee notes should be, namely that they are not law. Mr.
Hafen proposed that the committee notes be discussed in the June meeting. Judge Andrew Stone
questioned if there was any discussion of a rule prohibiting citing to committee notes, Mr. Hafen
reported that they did not do so at this time.

Mr. Hafen asked for approval of the minutes. James Hunnicutt moved to approve the corrected
minutes. Paul Stancil seconded. The motion passed unanimously.

2 FoLLow UP ON RULE 24: REPORT FROM THE ATTORNEY GENERAL’S OFFICE ON
“TIMELY.”

Ms. Sylvester reported she had sent the Rule 24 to the Attorney General’s office for input regarding
“timely.” They submitted proposed language. The remaining edits were to bring the rule in line with
the federal rules.

Leslie Slaugh mentioned that line 38 says a “party must serve a notice on or before the date” but on
line 72 it appears the court can ask the party to serve it later. He believed that line 38 should not
include the word must, as there is no penalty for not doing so. He noted that the word “should” is
not often used in the rule, but it would apply here. Susan VVogel responded that in other places we
use “shall.” Judge Clay Stucki agreed that “should” is a better word, but is not bothered by the
must, as the later portion of the rule is discussing the remedy. Heather Sneddon would prefer it
remain must for the same reasons as Judge Stucki. Ms. Sylvester reported that “should” is often
used, so if “should” is meant, it should be used. Mr. Hunnicutt reported that the conflict has always
been in the rule. Mr. Hafen questioned if the change would send the message that the Court does
not care as much as they used to. Larissa Lee noted that the rule requires the parties to send the
notice to the correct email for all possible state agencies, except the attorney general. Ms. Sylvester
responded that the email for the attorney general is a part of the rule. Mr. Slaugh proposed moving
this portion to under (d)(2) for clarity. Mr. Slaugh moved to send the amendments, as shown below,
out for comment. Judge Stucki seconded the motion. The motion passed unanimously.

Rule 24. Intervention.
(@) Intervention of right. On timely motion, the court must permit anyone to intervene who:
(2) is given an unconditional right to intervene by a statute; or
(2) claims an interest relating to the property or transaction that is the subject of the action,
and is so situated that disposing of the action may as a practical matter impair or impede the
movant's ability to protect its interest, unless existing parties adequately represent that interest.

(b) Permissive intervention.

(1) In General. On timely motion, the court may permit anyone to intervene who:
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(A) is given a conditional right to intervene by a statute; or
(B) has a claim or defense that shares with the main action a common question of law or
fact.

(2) By a Government Officer or Agency. On timely motion, the court may permit a federal
or state governmental officer or agency to intervene if a party's claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or
(B) any regulation, order, requirement, or agreement issued or made under the statute or
executive order.

(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the
intervention will unduly delay or prejudice the adjudication of the original parties' rights.

(c) Notice and Pleading Required. A motion to intervene must be served on the parties as
provided in Rule 5. The motion must state the grounds for intervention and set out the claim or
defense for which intervention is sought.

(d) Constitutionality of Utah statutes and ordinances.

(d)(1) Challenges to Utah statutes. If a party challenges the constitutionality of a Utah statute
in an action in which the Attorney General has not appeared, the party raising the question of
constitutionality must notify the Attorney General of such fact as described in paragraphs (d)(1)(A),
(d)(1)(B), and (d)(1)(C).

(d)(1)(A) Form and Content. The notice must (i) be in writing, (ii) be titled “Notice of
Constitutional Challenge Under URCP 24(d),” (iii) concisely describe the nature of the
challenge, and (iv) include, as an attachment, the pleading, motion, or other paper challenging
the constitutionality of the statute.

(d)(1)(B) Timing. The party must serve the notice on the Attorney General on or before the
date the party files the paper challenging the constitutionality of the statute.

(d)(1)(C) Service. The party must serve the notice on the Attorney General by email or, if
circumstances prevent service by email, by mail at the addresses below, and file proof of service
with the court.

Email: notices@agutah.gov

Mail:

Office of the Utah Attorney General
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Attn: Utah Solicitor General

350 North State Street, Suite 230

P.O. Box 142320

Salt Lake City, Utah 84114-2320

(d)(1)(D) Attorney General’s response to notice.

(d)(1)(D)(i) Within 14 days after the deadline for the parties to file all papers in response
to the constitutional challenge, the Attorney General must file a notice of intent to respond
unless the Attorney General determines that a response is unnecessary. The Attorney
General may seek up to an additional 7 days’ extension of time to file a notice of intent to
respond.

()(@)(D)(ii) If the Attorney General files a notice of intent to respond within the time
permitted by this rule, the court will allow the Attorney General to file a response to the
constitutional challenge and participate at oral argument when it is heard.

(d)(1)(D)(iii) Unless the parties stipulate to or the court grants additional time, the
Attorney General’s response to the constitutional challenge will be filed within 14 days after
filing the notice of intent to respond.

(d)(1)(D)(iv) The Attorney General’s right to respond to a constitutional challenge under
Rule 25A of the Utah Rules of Appellate Procedure is unaffected by the Attorney General’s
decision not to respond under this rule.

(d)(2) Challenges to county or municipal ordinances. If a party challenges the
constitutionality of a county or municipal ordinance in an action in which the district attorney,
county attorney, or municipal attorney has not appeared, the party raising the question of
constitutionality must notify the district attorney, county attorney, or municipal attorney of such
fact. The procedures for the party challenging the constitutionality of a county or municipal
ordinance will be consistent with paragraphs (d)(1)(A), (d)(1)(B), and (d)(1)(C), except that service
must be on the individual county or municipality. The procedures for the district attorney’s, county
attorney’s, or municipal attorney’s response will be consistent with paragraph (d)(1)(D). It is the
party's responsibility to find and use the correct email address for the relevant district attorney,
county attorney, or municipal attorney, or if circumstances prevent service by email, it is the party's

responsibility to find and use the correct mailing address.
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(d)(3) Failure to provide notice. Failure of a party to provide notice as required by this rule is
not a waiver of any constitutional challenge otherwise timely asserted. If a party does not serve a
notice as required under paragraphs (d)(1) or (d)(2), the court may postpone the hearing until the
party serves the notice.

(3)  RULE 4. STANDARDS FOR ELECTRONIC ACCEPTANCE OF SERVICE.

Justin Toth reported that the changes his subcommittee proposed to Rule 4 are under paragraph
(d)(3), acceptance of service. The subcommittee’s proposal addresses the content of the acceptance
and includes a separate duty to avoid deception. The acceptance must prove on its face that it
complies with the e-signature statutes. Mr. Hafen proposed removing the reference to the federal e-
sign act. Judge Stucki asked if the Utah act could be summarized in the rule. Mr. Toth said he
believed this would eliminate some of the protections and did not recommend it. The subcommittee
thought the burden should be shifted to the process server to comply. Ms. Vogel was concerned
that unrepresented parties would not know what these acts covered. Judge Stone asked if we could
add “if acceptance is obtained electronically.” Ms. Vogel agreed this would solve the problem.
Judge Stucki said he thought that the reference to Title 76 chapter 8 was too broad, and proposed
adding sections 512 and 513 to avoid confusion.

Judge Stone noted that litigants should be able to see the contents of what they are accepting before
being asked to accept since this process is supposed to be voluntary. He thought that the groups
involved in electronic service may not be understanding the importance of the difference between
service and acceptance of service. Lauren DiFrancesco argued that the rule doesn’t actually require
knowledge of the contents. Mr. Slaugh pointed out that the rule requires that you accept the
documents as service, not just that you accept the documents. Mr. Toth asked how the committee
would reconcile the refusal to accept with the duty to avoid expenses. Judge Stone expressed
concern that electronic service is being used to avoid asking the court to allow alternative service.
Mr. Slaugh argued that it could be appropriate to provide notice that the other party may get costs
by refusing to accept service. Judge Mettler proposed adding that the party must have received the
summons and complaint prior to accepting service. Judge Stone added that these must be readable
copies.

Ms. Sneddon moved to send the rule below out for comment. Judge Scott seconded. The motion
passed unanimously.

Rule 4. Process.

(a) Signing of summons. The summons must be signed and issued by the plaintiff or the
plaintiff's attorney. Separate summonses may be signed and issued.

(b) Time of service. Unless the summons and complaint are accepted, a copy of the summons
and complaint in an action commenced under Rule 3(a)(1) must be served no later than 120 days
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after the complaint is filed, unless the court orders a different period under Rule 6. If the summons
and complaint are not timely served, the action against the unserved defendant may be dismissed
without prejudice on motion of any party or on the court's own initiative.

(c) Contents of summons.

(c)(1) The summons must:

(©)(1)(A) contain the name and address of the court, the names of the parties to the
action, and the county in which it is brought;

(c)(2)(B) be directed to the defendant;

(c)(1)(C) state the name, address and telephone number of the plaintiff's attorney, if any,
and otherwise the plaintiff's address and telephone number;

(c)(2)(D) state the time within which the defendant is required to answer the complaint
in writing;

(c)(1)(E) notify the defendant that in case of failure to answer in writing, judgment by
default will be entered against the defendant; and

(c)(2)(F) state either that the complaint is on file with the court or that the complaint will
be filed with the court within 10 days after service.

(c)(2) If the action is commenced under Rule 3(a)(2), the summons must also:

(©)(2)(A) state that the defendant need not answer if the complaint is not filed within 10
days after service; and

(c)(2)(B) state the telephone number of the clerk of the court where the defendant may
call at least 14 days after service to determine if the complaint has been filed.

(c)(3) If service is by publication, the summons must also briefly state the subject matter and
the sum of money or other relief demanded, and that the complaint is on file with the court.

(d) Methods of service. The summons and complaint may be served in any state or judicial
district of the United States. Unless service is accepted, service of the summons and complaint must
be by one of the following methods:

(d)(1) Personal service. The summons and complaint may be served by any person 18 years
of age or older at the time of service and not a party to the action or a party's attorney. If the
person to be served refuses to accept a copy of the summons and complaint, service is sufficient
if the person serving them states the name of the process and offers to deliver them. Personal
service must be made as follows:

(d)(1)(A) Upon any individual other than one covered by paragraphs (d)(1)(B), (d)(1)(C)
or (d)(1)(D), by delivering a copy of the summons and complaint to the individual
personally, or by leaving them at the individual's dwelling house or usual place of abode
with a person of suitable age and discretion who resides there, or by delivering them to an
agent authorized by appointment or by law to receive process;
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(d)(1)(B) Upon a minor under 14 years old by delivering a copy of the summons and
complaint to the minor and also to the minor’s father, mother, or guardian or, if none can be
found within the state, then to any person having the care and control of the minor, or with
whom the minor resides, or by whom the minor is employed,;

(d)(1)(C) Upon an individual judicially declared to be incapacitated, of unsound mind, or
incapable of conducting the individual’s own affairs, by delivering a copy of the summons
and complaint to the individual and to the guardian or conservator of the individual if one
has been appointed; the individual’s legal representative if one has been appointed, and, in
the absence of a guardian, conservator, or legal representative, to the person, if any, who has
care, custody, or control of the individual;

(d)(1)(D) Upon an individual incarcerated or committed at a facility operated by the state
or any of its political subdivisions, by delivering a copy of the summons and complaint to
the person who has the care, custody, or control of the individual, or to that person's
designee or to the guardian or conservator of the individual if one has been appointed. The
person to whom the summons and complaint are delivered must promptly deliver them to
the individual;

(d)(1)(E) Upon a corporation not otherwise provided for in this rule, a limited liability
company, a partnership, or an unincorporated association subject to suit under a common
name, by delivering a copy of the summons and complaint to an officer, a managing or
general agent, or other agent authorized by appointment or law to receive process and by
also mailing a copy of the summons and complaint to the defendant, if the agent is one
authorized by statute to receive process and the statute so requires. If no officer or agent can
be found within the state, and the defendant has, or advertises or holds itself out as having, a
place of business within the state or elsewhere, or does business within this state or
elsewhere, then upon the person in charge of the place of business;

(d)(1)(F) Upon an incorporated city or town, by delivering a copy of the summons and
complaint as required by statute, or in the absence of a controlling statute, to the recorder;

(d)(1)(G) Upon a county, by delivering a copy of the summons and complaint as
required by statute, or in the absence of a controlling statute, to the county clerk;

(d)(1)(H) Upon a school district or board of education, by delivering a copy of the
summons and complaint as required by statute, or in the absence of a controlling statute, to
the superintendent or administrator of the board;

(d)(1)(1) Upon an irrigation or drainage district, by delivering a copy of the summons
and complaint as required by statute, or in the absence of a controlling statute, to the
president or secretary of its board,
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(d)(1)(J) Upon the state of Utah or its department or agency by delivering a copy of the
summons and complaint to the attorney general and any other person or agency required by
statute to be served; and

(d)(1)(K) Upon a public board, commission or body by delivering a copy of the
summons and complaint as required by statute, or in the absence of a controlling statute, to
any member of its governing board, or to its executive employee or secretary.

(d)(2) Service by mail or commercial courier service.

(d)(2)(A) The summons and complaint may be served upon an individual other than one
covered by paragraphs (d)(1)(B) or (d)(1)(C) by mail or commercial courier service in any
state or judicial district of the United States provided the defendant signs a document
indicating receipt.

(d)(2)(B) The summons and complaint may be served upon an entity covered by
paragraphs (d)(1)(E) through (d)(1)(I) by mail or commercial courier service in any state or
judicial district of the United States provided defendant's agent authorized by appointment
or by law to receive service of process signs a document indicating receipt.

(d)(2)(C) Service by mail or commercial courier service shall be complete on the date
the receipt is signed as provided by this rule.

(d)(3) Acceptance of service.

(d)(3)(A) Duty to avoid expenses. All parties have a duty to avoid unnecessary
expenses of serving the summons and complaint.

(d)(3)(B) Acceptance of service by party. Unless the person to be served is a
minor under 14 years old or an individual judicially declared to be incapacitated, of unsound
mind, or incapable of conducting the individual’s own affairs, a party may accept service of
a summons and complaint by signing a document that acknowledges receipt of the summons
and complaint.

(d)(3)(B)(i) Content of proof of electronic acceptance. If acceptance is obtained
electronically, the proof of acceptance must demonstrate on its face that the acceptance of
service complies with the Utah Electronic Transactions Act. The proof of acceptance must
demonstrate that the party received readable copies of the summons and complaint prior to
signing the acceptance of service.

(d)(3)(B)(ii) Duty to avoid deception. A request to accept service must comply with
Utah Code Sections 76-8-512 and 76-8-513 and must not state or imply that the request to
accept service originates with a judicial officer or court.

(d)(3)(C) Acceptance of service by attorney for party. An attorney may accept service of
a summons and complaint on behalf of the attorney’s client by signing a document that
acknowledges receipt of the summons and complaint.
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(d)(3)(D) Effect of acceptance, proof of acceptance. A person who accepts service of the
summons and complaint retains all defenses and objections, except for adequacy of service.
Service is effective on the date of the acceptance. Filing the acceptance of service with the court
constitutes proof of service under Rule 4(e).

(d)(4) Service in a foreign country. Service in a foreign country must be made as follows:

(d)(4)(A) by any internationally agreed means reasonably calculated to give notice, such
as those means authorized by the Hague Convention on the Service Abroad of Judicial and
Extrajudicial Documents;

(d)(4)(B) if there is no internationally agreed means of service or the applicable
international agreement allows other means of service, provided that service is reasonably
calculated to give notice:

(d)(@)(B)(i) in the manner prescribed by the law of the foreign country for service in
that country in an action in any of its courts of general jurisdiction;

(d)(4)(B)(ii) as directed by the foreign authority in response to a letter of request
issued by the court; or

(d)(4)(B)(iii) unless prohibited by the law of the foreign country, by delivering a
copy of the summons and complaint to the individual personally or by any form of mail
requiring a signed receipt, addressed and dispatched by the clerk of the court to the party
to be served; or

(d)(4)(C) by other means not prohibited by international agreement as may be directed
by the court.

(d)(5) Other service.

(d)(5)(A) If the identity or whereabouts of the person to be served are unknown and
cannot be ascertained through reasonable diligence, if service upon all of the individual
parties is impracticable under the circumstances, or if there is good cause to believe that the
person to be served is avoiding service, the party seeking service may file a motion to allow
service by some other means. An affidavit or declaration supporting the motion must set
forth the efforts made to identify, locate, and serve the party, or the circumstances that make
it impracticable to serve all of the individual parties.

(d)(5)(B) If the motion is granted, the court will order service of the complaint and
summons by means reasonably calculated, under all the circumstances, to apprise the named
parties of the action. The court's order must specify the content of the process to be served
and the event upon which service is complete. Unless service is by publication, a copy of the
court's order must be served with the process specified by the court.

(d)(5)(C) If the summons is required to be published, the court, upon the request of the
party applying for service by other means, must designate a newspaper of general circulation
in the county in which publication is required.
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(e) Proof of service.

(e)(1)The person effecting service must file proof of service stating the date, place, and
manner of service, including a copy of the summons. If service is made by a person other than
by an attorney, sheriff, constable, United States Marshal, or by the sheriff’s, constable’s or
marshal’s deputy, the proof of service must be by affidavit or unsworn declaration as described
in Title 78B, Chapter 18a, Uniform Unsworn Declarations Act.

(e)(2) Proof of service in a foreign country must be made as prescribed in these rules for
service within this state, or by the law of the foreign country, or by order of the court.

(€)(3) When service is made pursuant to paragraph(d)(4)(C), proof of service must include a
receipt signed by the addressee or other evidence of delivery to the addressee satisfactory to the
court.

(e)(4) Failure to file proof of service does not affect the validity of the service. The court
may allow proof of service to be amended.

(4)  RULE 26. GENERAL PROVISIONS GOVERNING DISCLOSURE AND DISCOVERY (MULTIPLE
REQUESTS FOR RULE AMENDMENTS): CONTINUE PRIOR DISCUSSION AT PARAGRAPH (a)(4)(A)

Rod Andreason noted that the committee was discussing what Rule 26 should say about expert
disclosures. The committee was attempting to make this rule narrow enough to allow for the
disclosures to be specific to the case, but also broad enough that all items reasonably relied upon
were included. Paul Stancil argued it was odd to ask for what was going to be relied upon. Ms.
DiFrancesco pointed out that the expert would not yet have relied upon anything.

Judge Scott asked if the rule was intending to limit these disclosures to only those things used for
the specific case. Judge Stone agreed that this was the purpose. He said he wondered about the
proprietary tools that may not be specific to the case. In such situations the other party should be
able to see them, and they must be disclosed since they are not public documents. Judge Stucki
questioned where you draw the line; there could be unfair surprise by relying upon an article that is
not specific to the case, but might be outside a normal expert’s knowledge. Judge Stone argued that
most science relies upon knowledge any expert should have. If the information is not available in
the literature, it must be disclosed. The Utah standard for experts is a generous standard, and so the
disclosures are needed. Mr. Slaugh argued that the report must disclose further documents. Judge
Stucki responded that the rule cannot avoid all arguments and judgment calls.

Ms. DiFrancesco proposed moving lines 21 and 22 to paragraph (a)(6) to clarify that the all experts
are subject to Rule 34.

Mr. Hafen questioned the language on non-retained experts, which appears to narrow the discovery
on this topic. Mr. Andreason answered that the discovery from non-retained experts should be
limited to a deposition. Judge Mettler questioned if the fact witness who was also a non-retained
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expert could be deposed twice. Mr. Andreason answered that the rule was intended to allow an
expert deposition. Mr. Sneddon proposed adding that no further expert discovery was allowed,
aside from the 4 hour deposition.

Mr. Hunnicutt questioned if this would require any subpoenas of files to occur before fact discovery
closed. Mr. Andreason agreed that such a subpoena would be fact discovery. Ms. DiFrancesco
asked what additional discovery was possible. Mr. Andreason answered that the rule addressed any
discovery beyond the deposition. Mr. Pack noted that the rule does not allow for the subpoena of a
retained expert either. Mr. Hunnicutt pointed out that the added line just makes non-retained
experts the same as retained experts. Ms. DiFrancesco was troubled by the fact that the parties
could not get the file of a non-retained expert, as that may not be practical to get in fact discovery.
Mr. Pack proposed adding a reference to Rule 45 regarding subpoenas. Ms. DiFrancesco and Mr.
Toth proposed that retained experts files should also be able to be subpoenaed. Mr. Toth believed
that the subpoena for the deposition already allowed the requirement for the file to be produced.
Trevor Lee questioned if the language limiting the additional discovery was necessary. Mr. Toth
proposed adding that the expert could be subpoenaed under Rule 45 to a deposition, as well as for
documents. Mr. Pack proposed adding this to retained experts as well. Ms. Sneddon questioned if
the language needed to be more specific to allow for document subpoenas. Mr. Andreason
proposed eliminating the no further discovery language so that rule 45 is not excluded. Ms.
Sneddon asked if this meant that the same line should be removed from the section on retained
experts. Others responded that this restriction was for timing, and should remain.

Ms. Slaugh questioned if the deadlines on lines 71 and 81 should be changed from receipt to
service, as most deadlines are not based upon receipt.

Mr. Andreason reported that the remaining changes related to changes to deadlines. Mr. Hunnicutt
questioned why some of the deadlines were not extended. Mr. Pack stated that there were some
decisions for which one should not need that time to decide. Mr. Hunnicutt believed that the
multiple timelines were problematic for solo practitioners as they may not have help keeping track
of all deadlines. Mr. Slaugh proposed making the rules all 14 days instead of 7.

Mr. Toth asked if there was no election for a report or deposition, what the deadline would be for an
expert’s designation. In particular, this may be difficult if the expert was on a different topic, not a
rebuttal expert. Mr. Slaugh argued that the deadline would remain 14 days after the election
deadline. Mr. Toth agreed. Mr. Pack stated this was 28 days after fact discovery ended. The
remaining committee members thought that this issue was clear. No amendments were made.

Ms. DiFrancesco asked, if the party bearing the burden of proof wanted to have a rebuttal expert,
but did not disclose an original expert, would that rebuttal expert be barred? Mr. Toth believed that
the rule was intended to avoid this. Judge Stone had ruled on similar case that the expert cannot be
called in the case in chief, but only on rebuttal. Mr. Hafen pointed out that not all judges rule that
way. Mr. Slaugh stated that the judges should make this determination, as some situations would
require different rulings. Mr. Hafen questioned if this issue was already addressed. Mr. Pack
believed that there should be language clarifying this. Mr. Slaugh believed a rebuttal expert could
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clearly only be for rebuttal, however others believed this was not so clear. Mr. Slaugh then
proposed that under rebuttal experts there be added language stating that an expert disclosed only as
a rebuttal expert cannot be used in the case in chief.

The remainder of this rule was tabled.
5) RULE 58B AND RULE OF JUVENILE PROCEDURE 58.

Mr. Hafen reported upon questions raised by the justices about the need to clarify the language of
Rule 58B. Based upon the questions the language was changed as below:

Rule 58B. Satisfaction of judgment.

(a) Satisfaction by acknowledgment.

(a)(1) Within 28 days after full satisfaction of the judgment, the judgment creditor or the
judgment creditor’s attorney must file an acknowledgment of satisfaction in the court in which the
judgment was entered. If the judgment creditor is not the original judgment creditor, the judgment
creditor or judgment creditor’s attorney must also file proof of ownership. If the satisfaction is for
part of the judgment or for fewer than all of the judgment debtors, it must state the amount paid or
name the debtors who are released.

(a)(2) Pursuant to Rule 58 of the Utah Rules of Juvenile Procedure, the juvenile court will file

an abstract of judgment in the district court upon entering an unpaid restitution order as a civil

judgment. If the judgment falls under Rule 58 of the Utah Rules of Juvenile Procedure, the

judgment creditor must file an acknowledgment of satisfaction_in both the district court and the

juvenile court within 28 days after full satisfaction of the judgment.

(b) Satisfaction by order of court. The court in which the judgment was first entered may,
upon motion and satisfactory proof, enter an order declaring the judgment satisfied.

(c) Effect of satisfaction. Satisfaction of a judgment, whether by acknowledgement or order,
discharges the judgment, and the judgment ceases to be a lien as to the debtors named and to the
extent of the amount paid. A writ of execution or a writ of garnishment issued after partial
satisfaction must include the partial satisfaction and must direct the officer to collect only the
balance of the judgment, or to collect only from the judgment debtors remaining liable.

(d) Filing certificate of satisfaction in other counties. After satisfaction of a judgment,
whether by acknowledgement or order, has been entered in the court in which the judgment was
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first entered, a certificate by the clerk showing the satisfaction may be filed with the clerk of the

district court in any other county where the judgment has been entered.

The committee discussed the terms “abstract of judgment” and “abstracted.” Judge Stone reported
that parties used to have to file an abstract in other courts, making an abstract of judgment a term of
art. It also mattered for credit reporting, and therefor the word “abstract” is an important term that
should be used. Mr. Slaugh reported that abstract is used as a verb in other rules, and should be
acceptable here. Mr. Hunnicutt questioned if Juvenile Rule 58 should include the language “in all
respects.” He proposed that this question be sent to the Court with the rule. Judge Mettler and Ms.
Sylvester said they believed that the abstract of judgment would be sent almost immediately to the
district court, so the question may not matter. Ms. DiFrancesco moved to adopt the rule as
proposed. Judge Stone seconded. The motion passed unanimously.

(6) ADJOURNMENT.
The remaining matters were deferred and the committee adjourned at 5:49 pm. The next meeting
will be held March 27, 2019 at 4:00 pm.

UTAH SUPREME COURT ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE Page | 13
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URCP026.04 (New) Draft: March 4, 2019

Rule 26.4. Provisions governing disclosure and discovery in contested proceedings under
Title 75 of the Utah Code.

(a) Scope. This rule applies to all contested actions arising under Title 75 of the Utah Code.
(b) Definition. A probate dispute is a contested action arising under Title 75 of the Utah Code.
(c) Designation of parties, objections, initial disclosures, and discovery.

(c)(1) Designation of Parties. For purposes of Rule 26, the plaintiff in probate proceedings is
presumed to be the earliest petitioner in the matter, and the defendant is presumed to be any party
filing an objection. Once a probate dispute arises, and based on the facts and circumstances of the
case, the court may designate an interested person as plaintiff, defendant, or non-party for purposes
of discovery. Only an interested person who has appeared through counsel or otherwise will be
treated as a party for purposes of discovery.

(c)(2) Objections.

(c)(2)(A) Any oral objection must be made in open court.

(c)(2)(B) Any oral objection must be reduced to writing, must set forth the grounds for the
objection and any supporting authority, and must be filed with the court and mailed to the parties
named in the petition and any interested persons as provided in Utah Code § 75-1-201(24) within
7 days of the date of the hearing unless the written objection has been previously filed with the
court.

(c)(2)(C) If the petitioner and objecting party agree to an extension of time to file the written
objection, notice of the stipulated date must be filed with the court.

(c)(2)(D) In the event no written objection is timely filed, the court will act on the original
petition upon the petitioner’s filing of a request to submit pursuant to Rule 7 of the Utah Rules of
Civil Procedure.

(c)(3) Initial disclosures in guardianship and conservatorship matters.

(c)(3)(A) In addition to the disclosures required by Rule 26(a), and unless included in the
petition or redundant to the Rule 26(a) disclosures, the following documents, only as applicable to
the type of the probate dispute, must be served by the party in possession or control of the
documents within 14 days after a written objection has been filed. This paragraph supersedes
Rule 26(a)(2).

(c)(3)(B)(i) any document purporting to nominate a guardian or conservator, including a
will, trust, power of attorney, or advanced healthcare directive, copies of which must be
served upon all interested persons; and

(c)(3)(B)(ii) a list of less restrictive alternatives to guardianship or conservatorship that the
petitioner has explored and ways in which a guardianship or conservatorship of the
respondent may be limited.

(c)(3)(C) The initial disclosure documents must be served on the parties named in the probate

petition and the objection and anyone who has requested notice under Title 75 of the Utah Code:
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(c)(3)(D) If there is a dispute regarding the validity of an original document, the proponent of
the original document must make it available for inspection by the contesting party within 14 days
of the date of referral to mediation unless the parties agree to a different date.

(c)(3)(E) The court may modify the content and timing of the disclosures required in this rule
or in Rule 26(a) for any reason justifying departure from these rules. The-court-may-modify-the

(c)(4) Initial disclosures in all other probate matters.

(c)(4)(A) In addition to the disclosures required by Rule 26(a), and unless included in the
petition or redundant to the Rule 26(a) disclosures, the following documents, only as applicable to
the type of the probate dispute, must be served by the party in possession or control of the
documents within 14 days after a written objection has been filed: any other document purporting
to nominate a representative after death, including wills, trusts, and any amendments to those
documents, copies of which must be served upon all interested persons. This paragraph
supersedes Rule 26(a)(2).

(c)(4)(C) The initial disclosure documents must be served on the parties named in the
probate petition and the objection and anyone who has requested notice under Title 75 of the
Utah Code.

(c)(4)(D) If there is a dispute regarding the validity of an original document, the proponent of
the original document must make it available for inspection by the contesting party within 14 days
of the date of referral to mediation unless the parties agree to a different date.

(c)(4)(E) The court may modify the content and timing of the disclosures required in this rule
or in Rule 26(a) for any reason justifying departure from these rules.Fhe-court-may-modify-the

(c)(5) Discovery once a probate dispute arises. Except as provided in this rule or as otherwise

ordered by the court, once a probate dispute arises, discovery will proceed pursuant to the Rules of
Civil Procedure, including the other provisions of Rule 26.
(d) Pretrial disclosures, objections. No later than 14 days prior to an evidentiary hearing or trial, the

parties must serve the disclosures required by Rule 26(a)(5)(A).
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CJA06-506 (New) Draft: March 4, 2019

Rule 6-506. Procedure for contested matters filed in the probate court.
Intent:

To establish procedures for contested matters filed in the probate court.
Applicability:

This rule applies to matters filed under Title 75, Utah Uniform Probate Code when an objection is

made orally or in writing upon the record (a “probate dispute”).

Statement of the Rule:
(1) General Provisions. When there is a probate dispute:

(1)(A) Rule 4-510.05 of the Utah Code of Judicial Administration and Rule 101 of the Utah Rules
of Court-Annexed Alternative Dispute Resolution apply.

(1)(B) Upon the filing of a written objection with the court in accordance with Rule 26.4(c)(2) of the
Utah Rules of Civil Procedure, all probate disputes will be automatically referred by the court to the
Alternative Dispute Resolution (ADR) Program under Rule 4-510.05 of the Utah Code of Judicial
Administration.

(1)(C) After an objection has been filed, the court will schedule the matter for a pre-mediation
conference for purposes of the following:

(1)(C)(i) determining all interested persons who should receive notice of mediation,
(1)(C)(ii) determining whether any interested person should be excused from mediation,
(1)(C)(iii) determining the issues for mediation,

(1)(C)(iv) setting deadlines,

(1)(C)(v) modifying initial disclosures if necessary and addressing discovery,

(1)(C)(vi) determining how mediation costs will be paid; and

(1)(C)(vii) entering a mediation order.

(1)(D) The court will send notification of the pre-mediation conference to petitioner, respondent,
and all interested persons identified in the petition at the hearing and any objection as of the date of
the notification. The notification will include a statement that

(1)(D)(i) the interested persons have a right to be present and participate in the mediation, the
interested persons have a right to consult with or hire their own counsel, and the interests of the
interested persons cannot be negotiated unless the interested persons specifically waive that right in
writing; and

(1)(D)(ii) unless excused by the court, an interested person who fails to participate after receiving
notification of the mediation may be deemed to have waived their right to object to the resolution of
the issues being mediated.

(2) Procedure

(2)(A) Objections. A party who files a timely written objection pursuant to Rule of Civil Procedure
26.4 is required to participate in court-ordered mediation unless the court upon motion waives

mediation.
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(2)(B) Involvement of Interested Persons.

(2)(B)(i) Any notice required under this rule must be given in accordance with Rule 5 of the
Utah Rules of Civil Procedure.

(2)(B)(ii) Once mediation is scheduled, the petitioner must provide notice of the following to
all interested persons:

(2)(B)(ii)(a) The time, date, and location of the scheduled mediation;

(2)(B)(ii)(b)The issues to be mediated as provided in the pre-mediation scheduling
conference order;

(2)(B)(ii)(c) A statement that the interested persons have a right to be present and
participate in the mediation, that the interested persons have a right to consult with or hire
their own counsel, and that the interests of the interested persons cannot be negotiated
unless the interested persons specifically waive that right in writing; and

(2)(B)(ii)(d) a statement that, unless excused by the court, an interested person who fails
to participate after receiving notification of the mediation may be deemed to have waived their
right to object to the resolution of the issues being mediated.

(2)(B)(iii) Additional issues may be resolved at mediation as agreed upon by the mediating
parties and the mediator.
(2)(B)(iv) Once the mediation has taken place, the petitioner must notify all interested
persons in writing of the mediation’s outcome, including any proposed settlement of
additional issues.
(2)(B)(iv)(a) An excused person has the right to object to the settlement of any
additional issue under (2)(B)(iii) within 7 days of receiving written notice of the settlement.
(2)(B)(iv)(b) Any objection to the settlement of additional issues must be reduced to a
writing, set forth the grounds for the objection and any supporting authority, and be filed
with the court and mailed to the parties named in the petition and any interested persons
as provided in Utah Code § 75-1-201(24).
(2)(B)(iv)(c) Upon the filing of an objection to the settlement of additional issues, the

case will proceed pursuant to paragraphs (2)(C) through (2)(1).

(2)(C) Deadline for mediation completion.

(2)(C)(i) Mediation must be completed within 60 days from the date of referral.

(2)(C)(ii) If the parties agree to a different date, the parties must file notice of the new date
with the court.
(2)(D) Mediation Fees.

(2)(D)(i) If a Personal Representative, Trustee, Guardian, or Conservator with liquid assets is
a party, the estate or trust will pay the mediator’s fees.

(2)(D)(ii) Otherwise, the disputing parties will share the cost of the mediation and may later be

reimbursed from the estate or trust if the estate or trust has liquid assets.
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CJA06-506 (New) Draft: March 4, 2019

(2)(D)(iii) A party may petition the court for a waiver of all or part of the mediation fees if the
party cannot afford mediator fees or for other good cause.
(2)(D)(iv) If the court grants a waiver of mediation fees, the party must contact the ADR

Director who will appoint a pro bono mediator.

(2)(E) Initial disclosures. Within 14 days after a written objection has been filed, the parties must
comply with the initial disclosure requirements of Rule 26.4 of the Rules of Civil Procedure.

(2)(F) Discovery once a probate dispute arises. Except as provided in Rule 26.4 of the Rules
of Civil Procedure or as otherwise ordered by the court, once a probate dispute arises, discovery will
proceed pursuant to the Rules of Civil Procedure, including the other provisions of Rule 26.

(2)(G) Completion of mediation. Upon completion of mediation, the parties will notify the Court
of the mediation’s resolution pursuant to Rule 101 of the Utah Rules of Court-Annexed Alternative
Dispute Resolution.

(2)(H) Written settlement agreement. If mediation results in a written settlement agreement,
upon a motion from any party, the court may enter orders consistent with its terms. The filing of an
objection under paragraph (2)(B)(iv)(a) does not preclude the court from entering orders consistent
with the resolved issues.

(2)(I) Remaining issues. If issues remain to be resolved after the conclusion of mediation, the
parties must request a pretrial conference with the assigned judge to confirm the deadlines for initial
disclosures, fact discovery, expert disclosures, expert discovery, readiness for trial, and the

availability of an informal trial under Rule 4-1001.



© 00 N o ol B~ W N P

W W W NN N DN DN DNDMNDNDNDNDNDNDMNDNP PP PP PP PR R
N P O © 0 N O 0ol B W NP O O 0 NO Ol W DN P O

w w
B~ W

CJA04-1001.New. Draft: March 4, 2019

Rule 4-1001. Informal trial of probate disputes.

Intent:

To allow interested persons and the judge to agree to a trial of select probate disputes in an informal
manner. Rule 26.4 of the Utah Rules of Civil Procedure defines “interested persons” and “probate
dispute.”

Applicability:

This rule applies to the district court.

Statement of the Rule:

(a) Upon waiver and stipulated motion of all interested persons and approval by the court, the court
will conduct an informal trial of a probate dispute(s) during which the Utah Rules of Evidence will not
apply. The waiver and motion must be made verbally on the record or in a signed writing. To qualify for an
informal trial, the court must find that the interested parties have made a valid waiver of their right to a
regular trial.

(b) If the court grants the motion, the informal trial will proceed as follows:

(b)(1) The party who bears the burden of proof on an issue speaks to the court under oath about
the probate dispute, including his or her preferred resolution of the dispute. The party is not
guestioned by counsel or the other parties but may be questioned by the court.

(b)(2) That party may present any document or other evidence. The court will determine what
weight to give any documents or other evidence. The court may order the record to be supplemented.

(b)(3) Counsel for that party may identify any other areas of inquiry, and the court may make the
inquiry.

(b)(4) The process is repeated for the other interested parties.

(b)(5) If there is an expert, the expert’s report is entered into evidence as the court’s exhibit. The
expert may be questioned by counsel, parties or the court upon request.

(b)(6) Each interested party is offered:

(b)(6)(i) the opportunity to respond to the statements, documents or other evidence of the
other parties; and
(b)(6)(ii) the opportunity to make legal arguments.

(b)(7) The court will enter an order which has the same force and effect as if entered after a
traditional trial. If the order is a final order, it may be appealed on any grounds that do not rely upon
the Utah Rules of Evidence in accordance with Rules 4 and 5 of the Utah Rules of Appellate

Procedure as applicable.
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IN THE JUDICIAL DISTRICT COURT OF COUNTY
STATE OF UTAH

IN THE MATTER OF: ORDER REGARDING MEDIATION AND

PRELIMINARY MATTERS
] THE ESTATE OF

Case number

Judge

L1 THE TRUST.

The Court hereby enters the following Order Regarding Mediation and Preliminary

Matters to govern the referral of this matter to mediation.

Objection:

L] shall file a written objection with the Court and

provide a copy to each of the other parties on or before

Mediation:
1. A mediation packet has been provided or made available to each of the
parties.
2. The following parties to this action are the “mediating parties:”

Approved [DATE] by the Judicial Council’'s Standing Committee on Court Forms
1
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The court has excused the following interested persons from participating in

the mediation:

3. The mediating parties shall agree on a mediator, conduct the mediation,

and report the results of the mediation to the Court no later than

4. The cost of the mediation shall be:

L] Paid by the estate or trust, subject to allocation among the mediating
parties as determined by the Court.

L] Split equally between the mediating parties.

L] Other:
Issues for Mediation
5. The issues to be resolved at mediation shall include the following:
6. Additional issues may be resolved at mediation as agreed upon by the

mediating parties and the mediator.

Approved [DATE] by the Judicial Council’'s Standing Committee on Court Forms
2
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7. An excused person has the right to object to the settlement of any additional
issue within 7 days of receiving written notice of the settlement. Any
objection to the the settlement of additional issues must be reduced to a
writing, set forth the grounds for the objection and any supporting authority,
and be filed with the court and mailed to the parties named in the petition

and any interested persons as provided in Utah Code § 75-1-201(24).

Disclosures:
8. To the extent the following documents are in the possession of a mediating
party, that mediating party is ordered to provide such documents to each
mediating party and to each other interested person who requests the

documents, on or before

L] copy of the most recent will of the decedent and any relevant prior wills or
amendments to the will;
L] inventory of the estate of the decedent (required by § 75-3-705 within 3

months of appointment of personal representative), in substantially the form attached, as
of ;

L] accounting of the estate, disclosing estate assets, liabilities, receipts, and

disbursements, including the amount of the personal representative’s compensation, in

substantially the form attached, from to ;

L] copy of the most recent trust document and any relevant prior trust

docouments or amendments to the trust;

Approved [DATE] by the Judicial Council’'s Standing Committee on Court Forms
3
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L] inventory of trust assets, in substantially the form attached, as of

L] report of the trustee (required by Utah Code Section 75-7-811(3)) disclosing

trust assets, liabilities, receipts, and disbursements from to ,

including the amount of the trustee’s compensation, in substantially the form attached;

and

] other documents:

Failure to Participate in Mediation

Unless excused by the court, an interested person who fails to participate after
receiving notification of the mediation may be deemed to have waived their right to object

to the resolution of the issues being mediated.

DATED this __ day of 20

THIS ORDER IS HEREBY ENTERED BY THE COURT
And is Effective on the Date the Court Stamp
is Affixed to the First Page of This Order

Approved [DATE] by the Judicial Council’'s Standing Committee on Court Forms
4
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CoMMENTS TO URCP FEBRUARY 3, 2019

URCP Rule 73

URCPO73. Attorney Fees. Amend. In response to McQuarrie v. McQuarrie, 2017 UT App 209,
and Chaparro v. Torero, 2018 UT App 181, clarifies that all requests for attorney fees are governed
by Rule 73, no matter when they are raised.

https://www.utcourts.gov/utc/rules-comment/2018/12/20/rules-of-civil-procedure-
comment-period-closes-february-3-2019/

Comments

Chad Rasmussen

This past week we have had some issues/concerns with the court in attempting to get
post-judgment augmentation pursuant to subsection f(3). It seems that there is
uncertainty as to what is required to be filed when “augmenting” under this subsection.
When reading Rule 54(e) while also trying to apply (3), it is unclear whether an actual
“amended judgment” needs to be served and filed if an “augmentation” is sought. It
appears that the aspect of f(3) that streamlines the process of augmenting a judgment
for attorney’s fees would be completely frustrated or virtually eliminated if parties are
also required to submit and serve an augmented judgment. For example, if seeking an
additional $25 augmentation, the time and resources spent to create, file, and serve an
augmented judgment for that $25 would be virtually wasted.

As such, it seems that subsection f(3) (or alternatively Rule 54(e), but simply amending
f(3) would be easier since Rule 73 is being amended herein) should expressly exclude
any requirement of filing and serving an augmented judgment when seeking, and
ultimately obtaining, augmentation of the judgment for attorney’s fees under that
subsection. I think the intent of subsection f(3) was to allow for requesting and simply
receiving the requested augmentation only if the motion/application is granted by the
court, and if the court does not grant it (regardless of the reason, and especially if the
reason might be to not allow the fee augmentation), then the augmentation does not
happen, but that per the plain reading of this subsection that the requested
augmentation of the fees happens, despite not complying with subsections (a) through
(c) (i.e., filing and serving a motion, etc.) immediately upon properly requesting the
augmentation AND the granting of the motion/application. Additionally, it also seems
the whole purpose of subsection f was to obviate the need to file a separate motion, and
if a separate motion is obviated, it seems that filing (and serving) an amended judgment
should also be obviated, but since it is unclear, it is appropriate to amend to make it
clear.

Although the proposed amendment is of a different part of Rule 73, | think it prudent
that subsection f(3) also be amended to address the issues/concerns set forth above.


http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2018/04/73-RCP-draft-4-9-18.pdf
https://www.utcourts.gov/utc/rules-comment/2018/12/20/rules-of-civil-procedure-comment-period-closes-february-3-2019/
https://www.utcourts.gov/utc/rules-comment/2018/12/20/rules-of-civil-procedure-comment-period-closes-february-3-2019/

Nancy’s response:

Mr. Rasmussen makes a good point about “augmenting” versus “amending”
judgments. This is something the committee has wrestled with before. I think he’s
right that this process was intended to be more simplified. The committee should
discuss his suggestion and decide whether to reopen the rule for amendment.



URCPO073. Amend. Draft October 17, 2018

Rule 73. Attorney fees.

(a) Time in which to claim. Attorney fees must be claimed by filing a motion for attorney fees no
later than 14 days after the judgment is entered, except as provided in paragraph (f) of this rule, or in
accordance with Utah Code § 75-3-718, and no objection to the fee has been made.

(b) Content of motion. The motion must:

(b)(1) specify thejudgmentand the statute, rule, contract, judgment, or other basis entitling the
party to the award;

(b)(2) disclose, if the court orders, the terms of any agreement about fees for the services for
which the claim is made;

(b)(3) specify factors showing the reasonableness of the fees, if applicable;

(b)(4) specify the amount of attorney fees claimed and any amount previously awarded; and

(b)(5) disclose if the attorney fees are for services rendered to an assignee or a debt collector, the
terms of any agreement for sharing the fee and a statement that the attorney will not share the fee in
violation of Rule of Professional Conduct 5.4.

(c) Supporting affidavit. The motion must be supported by an affidavit or declaration that reasonably
describes the time spent and work performed, including for each item of work the name, position (such as
attorney, paralegal, administrative assistant, etc.) and hourly rate of the persons who performed the work,
and establishes that the claimed fee is reasonable.

(d) Liability for fees. The court may decide issues of liability for fees before receiving submissions
on the value of services. If the court has established liability for fees, the party claiming them may file an
affidavit and a proposed order. The court will enter an order for the claimed amount unless another party
objects within 7 days after the affidavit and proposed order are filed.

(e) Fees claimed in complaint. If a party claims attorney fees under paragraph (f), the complaint
must state the basis for attorney fees, cite the law or attach a copy of the contract authorizing the award,
and state that the attorney will not share the fee in violation of Rule of Professional Conduct 5.4.

(f) Fees. Attorney fees awarded under this rule may be augmented upon submission of a motion and
supporting affidavit meeting the requirements of paragraphs (b) and (c) within a reasonable time after the
fees were incurred, except as provided in paragraphs (f)(1), (f)(2) and (f)(3), and only where the
augmented fees sought exceed those already awarded.

(f)(1) Fees upon entry of uncontested judgment. When a party seeks a judgment, the
responding party does not contest entry of judgment by presenting at a hearing either evidence or
argument, and the party seeking the judgment has complied with paragraph (e) of this rule, the
request for judgment may include a request for attorney fees, and the clerk or the court shall allow
any amount requested up to $350.00 for such attorney fees without a supporting affidavit.

(f)(2) Fees upon entry of judgment after contested proceeding. When a party seeks a
judgment, the responding party contests the judgment by presenting at a hearing either evidence or

argument, and the party seeking the judgment has established its right to attorney fees, the request
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for judgment may include a request for attorney fees, and the clerk or the court shall allow any
amount requested up to $750 for such attorney fees without a supporting affidavit.
(H(3) Post Judgment Collections. When a party has established its entitlement to attorney fees
under any paragraph of this rule, and subsequently:
(H(3)(B) files a motion pursuant to Rules 64(c)(2) or 58C or pursuant to Utah Code § 35A-
4-314,
the party may request as part of its application for a writ or its motion that the party’s judgment be
augmented according to the following schedule, and the clerk or the court shall allow such

augmented attorney fees request without a supporting affidavit if it approves the writ or motion:

Action Attorney Fees Allowed

Application for any writ under Rules 64, 64A, 64B, 64C, or 64E,

and first application for a writ under Rule 64D $75.00
to any particular garnishee;

Any subsequent application for a writ under Rule 64D

to the same garnishee; $25.00

Any motion filed with the court under Rule 64(c)(2),

Utah Code § 35A-4-314, or Rule 58C; $75.00

Any subsequent motion under Rule 64(c)(2),
Utah Code § 35A-4-314, or Rule 58C $25.00
filed within 6 months of the previous motion.

((4) Fees in excess of the schedule. If a party seeks attorney fees in excess of the amounts
set forth in paragraphs (f)(1), (f)(2), or (f)(3), the party shall comply with paragraphs (a) through (c) of
this rule.

(H(5) Objections. Nothing in this paragraph shall be deemed to eliminate any right a party may
have to object to any claimed attorney fees.

Advisory Committee Notes
New 2019 Committee Note

Rule 73 has been amended in response to McQuarrie v. McQuarrie, 2017 UT App 209, and Chaparro

v. Torero, 2018 UT App 181, to clarify that it applies to all motions for attorney fees, not just post-

judgment motions.



http://www.utcourts.gov/resources/rules/urcp/urcp064.html
http://www.utcourts.gov/resources/rules/urcp/urcp064A.html
http://www.utcourts.gov/resources/rules/urcp/urcp064B.html
http://www.utcourts.gov/resources/rules/urcp/urcp064C.html
http://www.utcourts.gov/resources/rules/urcp/urcp064D.html
http://www.utcourts.gov/resources/rules/urcp/urcp064E.html
http://www.utcourts.gov/resources/rules/urcp/URCP073.Note.html
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November 26, 2018

Jonathan O. Hafen

Chair, Advisory Committee on Utah Rules of Civil Procedure
PARR BROWN GEE & LOVELESS

101 SOUTH 200 EAST SUITE 700

SALT LAKE CITY UTAH 84111

Dear Jonathan:

The rules regulating the practice for Licensed Paralegal Practitioners take effect
November 1, 2018. We anticipate having Licensed Paralegal Practitioners practicing by fall of
2019. In anticipation of this new type of legal professional, we are asking our Advisory
committees to review rules that may need to be amended to respond to the new legal
professional. The LPP Steering Committee identified Rules of Civil Procedure that should be
reviewed by your committee. The rules were identified because the rule includes the word
“attorney”, and the rule relates to one of the three areas of practice for Licensed Paralegal
Practitioners: 1) temporary separation, divorce, parentage, cohabitant abuse, civil stalking, and
custody and support; 2) forcible entry and detainer and unlawful detainer; and 3) debt
collection matters. Your committee may identify other rules that should be amended.

The Court requests that your committee review the Rules of Civil Procedure and
propose amendments to the rules that you think are appropriate to incorporate LPPs into the
three practice areas and within the limited scope of practice authorized in Rule 14-802. As a
starting point, the rules that were identified by the LPP Steering Committee are:

Rule 4 Process

Rule 5 Service and Filling of Pleadings and other papers

Rule 10 Form of Pleading and other paper

Rule 11 Signing of Pleadings, Motions and Affidavits and other papers
Rule 53 Masters

Rule 56 Summary Judgement

Rule 58B Satisfaction of Judgement



Rule 65A Injunctions

Rule 74 Withdrawal of Counsel

Rule 75 Limited Appearance (should an LPP always file this document to
provide notice to the parties and the court that a LPP is involved in the
case for limited legal representation?)

Rule 76 Notice of Contact Information change

We also request that you evaluate Rule 26 regarding required disclosures for
debt collection and landlord tenant cases for which an LPP may represent a party. Rule 14-802
does not permit an LPP to conduct discovery. The Court is concerned that if appropriate
documentation in debt collection or landlord tenant cases is not filed by the Plaintiff, the LPP
will not be able to compel the disclosure of those documents through a discovery request. One
solution suggested by the LPP Steering Committee is to amend Rule 26 to specifically require
the disclosure of documents in debt collection and landlord tenant cases. The LPP Steering
Committee suggested determining which documents are most commonly required and
including those documents in Rule 26. We ask that your committee consider this issue.

Sincerely,

5 =7
7 =t B. Durrant
Chief Justice

Copy: Nancy Sylvester, Staff
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MEMORANDUM

Nancy Sylvester

Rod Andreason, Chair, URCP 26 Subcommittee
October 19, 2018

URCP 26 Subcommittee Report and Proposed Changes

On June 27, 2018, at the regular monthly meeting of the Utah Supreme Court Advisory
ttee on the Utah Rules of Civil Procedure, Chairman Jon Hafen formed a subcommittee

consisting of Committee members Rod Andreason (chair), Leslie Slaugh, Trystan Smith, and

Tim Pa

ck to discuss and draft proposed changes to URCP 26. After soliciting input regarding

potential problems with the Rule and meeting twice to discuss them, the subcommittee has
decided to propose the following changes to the Rule, for the following reasons:

1.

Add at the end of (a)(1), insert: “Rule 34 governs the form of producing all documents,
data compilations, electronically stored information, tangible things, and evidentiary
material pursuant to this Rule.”

Reason: Ensure compliance with URCP 34 in initial disclosure document production.

Revise (a)(2)(A) to: “by a plaintiff within 14 days after filing of the first answer to that
plaintiff’s complaint; and”

Reason: There may be multiple plaintiffs, some of which may join the case at a later date.

Revise (a)(2)(B) to: “by a defendant within 42 days after filing of that defendant’s first
answer to the complaint.”

Reason: There may be multiple defendants; some of them may seek to file a motion to
dismiss or similar motion after appearance that is not an answer, and such should not
have to provide initial disclosures before such motion is resolved.

Revise (a)(4)(A) title to: “Disclosure of retained expert testimony.”

Reason: Clarity; this paragraph only pertains to this type of expert witness.

Revise (a)(4)(C)(i) to: “The party who bears the burden of proof on the issue for which
expert testimony is offered shall serve on the other parties the information required by
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paragraph (a)(4)(A) within 14 days after the close of fact discovery. Within seven days
thereafter, the party opposing the expert may serve notice electing either a deposition of
the expert pursuant to paragraph (a)(4)(B) and Rule 30, or a written report pursuant to
paragraph (a)(4)(B). The deposition shall occur, or the report shall be served on the other
parties, within 42 days after the election is served on the other parties. If no election is
served on the other parties, then no further discovery of the expert shall be permitted.”

Reason: Practitioners reportedly need more time for these actions.

Revise (a)(4)(C)(ii) to “The party who does not bear the burden of proof on the issue for
which expert testimony is offered shall serve on the other parties the information required
by paragraph (a)(4)(A) within 14 days after the later of (A) the date on which the
disclosure under paragraph (a)(4)(C)(i) is due, or (B) receipt of the written report or the
taking of the expert’s deposition pursuant to paragraph (a)(4)(C)(i). Within seven days
thereafter, the party opposing the expert may serve notice electing either a deposition of
the expert pursuant to paragraph (a)(4)(B) and Rule 30, or a written report pursuant to
paragraph (a)(4)(B). The deposition shall occur, or the report shall be served on the other
parties, within 42 days after the election is served on the other parties. If no election is
served on the other parties, then no further discovery of the expert shall be permitted.”

Reason: Practitioners reportedly need more time for these actions. Also, when the party
bearing the burden fails to disclose an expert, the party who does not bear the burden
currently has no triggering event for providing its expert disclosure.

Revise (a)(4)(C)(iii) to “(a)(4)(C)(iii) If the party who bears the burden of proof on an
issue wants to designate rebuttal expert witnesses, it shall serve on the other parties the
information required by paragraph (a)(4)(A) within 14 days after the later of (A) the date
on which the election under paragraph (a)(4)(C)(ii) is due or (B) receipt of the written
report or the taking of the expert’s deposition pursuant to paragraph (a)(4)(C)(ii). Within
seven days thereafter, the party opposing the expert may serve notice electing either a
deposition of the expert pursuant to paragraph (a)(4)(B) and Rule 30, or a written report
pursuant to paragraph (a)(4)(B). The deposition shall occur, or the report shall be served
on the other parties, within 42 days after the election is served on the other parties. If no
election is served on the other parties, then no further discovery of the expert shall be
permitted.”

Reason: Practitioners reportedly need more time for these actions.


http://www.utcourts.gov/resources/rules/urcp/urcp030.html
http://www.utcourts.gov/resources/rules/urcp/urcp030.html
http://www.utcourts.gov/resources/rules/urcp/urcp030.html

8.

10.

Revise (a)(4)(E) to: “If a party intends to present evidence at trial under Rule 702 of the
Utah Rules of Evidence from any person other than an expert witness who is retained or
specially employed to provide testimony in the case or a person whose duties as an
employee of the party regularly involve giving expert testimony, that party must serve on
the other parties a written summary of the facts and opinions to which the witness is
expected to testify in accordance with the deadlines set forth in paragraph (a)(4)(C). Such
a witness cannot be required to provide a report pursuant to (a)(4)(B). A deposition of
such a witness may not exceed four hours. No further discovery of such a witness is

permitted.”

Reason: Prohibit excessive discovery and expense in seeking testimony information from
non-retained experts.

Revise (a)(5)(B) to “Disclosure required by paragraph (a)(5)(A) shall be served on the
other parties at least 28 days before trial. Disclosures required by paragraph (a)(5)(A)(i)
and (a)(5)(A)(ii) shall also be filed. At least 14 days before trial, a party shall serve and
file any counter designations of deposition testimony and any objections and grounds for
the objections to the use of any deposition, witness, or exhibit. Other than objections
under Rules 402 and 403 of the Utah Rules of Evidence, objections not listed are waived
unless excused by the court for good cause.”

Reasons: Judges reportedly want to see these items, although not all of the proposed trial
exhibits (we would like judges’ input and confirmation on this). Also, this section needs
parallel reference to objections to witnesses as well as other disclosures. Although many
objections to witnesses, as well as exhibits, must be considered within the scope of their
offering at trial, this funnels down the scope of such potential objections. (If this is too
demanding as to witnesses, it is likely too demanding for exhibits as well, requiring both
to be removed).

Revise (¢)(6)(A) to: “before the close of standard discovery and after reaching the limits
of standard discovery imposed by these rules, a stipulated statement that extraordinary
discovery is necessary and proportional under paragraph (b)(2) and, for each party
represented by an attorney, a statement that the attorney consulted with the client about
the request for extraordinary discovery.”

Reason: The current requirement has been universally ignored and may be too onerous
and expensive relative to its desired goal: ensuring that parties know that extraordinary
discovery will result in additional expense.


http://www.utcourts.gov/resources/rules/ure/0702.htm
http://www.utcourts.gov/resources/rules/ure/0402.htm
http://www.utcourts.gov/resources/rules/ure/0403.htm

11. Revise (d)(3) to “A party is not excused from making disclosures or responses because
the party has not completed investigating the case, the party challenges the sufficiency of
another party's disclosures or responses, or another party has not made disclosures or
responses.

Reason: Language.

A redline of Rule 26 with these proposed changes is attached.
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Rule 26. General provisions governing disclosure and discovery.

(a) Disclosure. This rule applies unless changed or supplemented by a rule governing disclosure and
discovery in a practice area.

(2)(2) Initial disclosures. Except in cases exempt under paragraph (a)(3), a party shall, without
waiting for a discovery request, serve on the other parties:

(8)(1)(A) the name and, if known, the address and telephone number of:

(8)(1)(A)(i) each individual likely to have discoverable information supporting its claims or
defenses, unless solely for impeachment, identifying the subjects of the information; and

(8)(1)(A)(ii) each fact witness the party may call in its case-in-chief and, except for an
adverse party, a summary of the expected testimony;

(a)(1)(B) a copy of all documents, data compilations, electronically stored information, and
tangible things in the possession or control of the party that the party may offer in its case-in-
chief, except charts, summaries and demonstrative exhibits that have not yet been prepared and
must be disclosed in accordance with paragraph (a)(5);

(8)(1)(C) a computation of any damages claimed and a copy of all discoverable documents or
evidentiary material on which such computation is based, including materials about the nature
and extent of injuries suffered;

(8)(1)(D) a copy of any agreement under which any person may be liable to satisfy part or all
of a judgment or to indemnify or reimburse for payments made to satisfy the judgment; and

(8)(1)(E) a copy of all documents to which a party refers in its pleadings.

(8)(2) Timing of initial disclosures. The disclosures required by paragraph (a)(1) shall be
served on the other parties:

(8)(2)(A) by the plaintiff within 14 days after filing of the first answer to the complaint; and

(8)(2)(B) by the defendant within 42 days after filing of the first answer to the complaint or
within 28 days after that defendant’s appearance, whichever is later.

(2)(3) Exemptions.

(8)(3)(A) Unless otherwise ordered by the court or agreed to by the parties, the requirements
of paragraph (a)(1) do not apply to actions:

(a)(3)(A)(i) for judicial review of adjudicative proceedings or rule making proceedings of
an administrative agency;

(8)(3)(A)(ii) governed by Rule 65B or Rule 65C;
(a8)(3)(A)(iii) to enforce an arbitration award,;

(a)(3)(A)(iv) for water rights general adjudication under Title 73, Chapter 4, Determination
of Water Rights.

(8)(3)(B) In an exempt action, the matters subject to disclosure under paragraph (a)(1) are
subject to discovery under paragraph (b).

(a)(4) Expert testimony.

(a)(4)(A) Disclosure of expert testimony. A party shall, without waiting for a discovery
request, serve on the other parties the following information regarding any person who may be
used at trial to present evidence under Rule 702 of the Utah Rules of Evidence and who is
retained or specially employed to provide expert testimony in the case or whose duties as an
employee of the party regularly involve giving expert testimony: (i) the expert's name and


http://www.utcourts.gov/resources/rules/urcp/urcp065b.html
http://www.utcourts.gov/resources/rules/urcp/urcp065c.html
http://le.utah.gov/xcode/Title73/Chapter4/73-4.html?v=C73-4_1800010118000101
http://www.utcourts.gov/resources/rules/ure/0702.htm
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qualifications, including a list of all publications authored within the preceding 10 years, and a list
of any other cases in which the expert has testified as an expert at trial or by deposition within the
preceding four years, (ii) a brief summary of the opinions to which the witness is expected to
testify, (iii) all data and other information that will be relied upon by the witness in forming those
opinions, and (iv) the compensation to be paid for the witness’s study and testimony.

(2)(4)(B) Limits on expert discovery. Further discovery may be obtained from an expert
witness either by deposition or by written report. A deposition shall not exceed four hours and the
party taking the deposition shall pay the expert’s reasonable hourly fees for attendance at the
deposition. A report shall be signed by the expert and shall contain a complete statement of all
opinions the expert will offer at trial and the basis and reasons for them. Such an expert may not
testify in a party’s case-in-chief concerning any matter not fairly disclosed in the report. The party
offering the expert shall pay the costs for the report.

(a)(4)(C) Timing for expert discovery.

(8)(4)(C)(i) The party who bears the burden of proof on the issue for which expert
testimony is offered shall serve on the other parties the information required by paragraph
(a)(4)(A) within seven days after the close of fact discovery. Within seven days thereafter, the
party opposing the expert may serve notice electing either a deposition of the expert pursuant
to paragraph (a)(4)(B) and Rule 30, or a written report pursuant to paragraph (a)(4)(B). The
deposition shall occur, or the report shall be served on the other parties, within 28 days after
the election is served on the other parties. If no election is served on the other parties, then
no further discovery of the expert shall be permitted.

(a)(4)(C)(ii) The party who does not bear the burden of proof on the issue for which
expert testimony is offered shall serve on the other parties the information required by
paragraph (a)(4)(A) within seven days after the later of (A) the date on which the election
under paragraph (a)(4)(C)(i) is due, or (B) receipt of the written report or the taking of the
expert’s deposition pursuant to paragraph (a)(4)(C)(i). Within seven days thereafter, the party
opposing the expert may serve notice electing either a deposition of the expert pursuant to
paragraph (a)(4)(B) and Rule 30, or a written report pursuant to paragraph (a)(4)(B). The
deposition shall occur, or the report shall be served on the other parties, within 28 days after
the election is served on the other parties. If no election is served on the other parties, then
no further discovery of the expert shall be permitted.

(a)(4)(C)(iii) If the party who bears the burden of proof on an issue wants to designate
rebuttal expert witnesses it shall serve on the other parties the information required by
paragraph (a)(4)(A) within seven days after the later of (A) the date on which the election
under paragraph (a)(4)(C)(ii) is due, or (B) receipt of the written report or the taking of the
expert’'s deposition pursuant to paragraph (a)(4)(C)(ii). Within seven days thereafter, the party
opposing the expert may serve notice electing either a deposition of the expert pursuant to
paragraph (a)(4)(B) and Rule 30, or a written report pursuant to paragraph (a)(4)(B). The
deposition shall occur, or the report shall be served on the other parties, within 28 days after
the election is served on the other parties. If no election is served on the other parties, then
no further discovery of the expert shall be permitted.

(2)(4)(D) Multiparty actions. In multiparty actions, all parties opposing the expert must agree
on either a report or a deposition. If all parties opposing the expert do not agree, then further
discovery of the expert may be obtained only by deposition pursuant to paragraph (a)(4)(B)
and Rule 30.

(a)(4)(E) Summary of non-retained expert testimony. If a party intends to present
evidence at trial under Rule 702 of the Utah Rules of Evidence from any person other than an
expert witness who is retained or specially employed to provide testimony in the case or a person
whose duties as an employee of the party regularly involve giving expert testimony, that party


http://www.utcourts.gov/resources/rules/urcp/urcp030.html
http://www.utcourts.gov/resources/rules/urcp/urcp030.html
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must serve on the other parties a written summary of the facts and opinions to which the witness
is expected to testify in accordance with the deadlines set forth in paragraph (a)(4)(C). A
deposition of such a withess may not exceed four hours.

(a)(5) Pretrial disclosures.
(8)(5)(A) A party shall, without waiting for a discovery request, serve on the other parties:

(8)(5)(A)(i) the name and, if not previously provided, the address and telephone number
of each witness, unless solely for impeachment, separately identifying witnesses the party will
call and witnesses the party may call;

(a)(5)(A)(ii) the name of witnesses whose testimony is expected to be presented by
transcript of a deposition and a copy of the transcript with the proposed testimony
designated; and

(a)(5)(A)(iii) a copy of each exhibit, including charts, summaries and demonstrative
exhibits, unless solely for impeachment, separately identifying those which the party will offer
and those which the party may offer.

(a)(5)(B) Disclosure required by paragraph (a)(5) shall be served on the other parties at least
28 days before trial. At least 14 days before trial, a party shall serve and file counter designations
of deposition testimony, objections and grounds for the objections to the use of a deposition, to
witnesses, and to the admissibility of exhibits. Other than objections under Rules 402 and 403 of
the Utah Rules of Evidence, objections not listed are waived unless excused by the court for good
cause.

(b) Discovery scope.

(b)(1) In general. Parties may discover any matter, not privileged, which is relevant to the claim
or defense of any party if the discovery satisfies the standards of proportionality set forth below.
Privileged matters that are not discoverable or admissible in any proceeding of any kind or character
include all information in any form provided during and created specifically as part of a request for an
investigation, the investigation, findings, or conclusions of peer review, care review, or quality
assurance processes of any organization of health care providers as defined in the Utah Health Care
Malpractice Act for the purpose of evaluating care provided to reduce morbidity and mortality or to
improve the quality of medical care, or for the purpose of peer review of the ethics, competence, or
professional conduct of any health care provider.

(b)(2) Proportionality. Discovery and discovery requests are proportional if:

(b)(2)(A) the discovery is reasonable, considering the needs of the case, the amount in
controversy, the complexity of the case, the parties' resources, the importance of the issues, and
the importance of the discovery in resolving the issues;

(b)(2)(B) the likely benefits of the proposed discovery outweigh the burden or expense;

(b)(2)(C) the discovery is consistent with the overall case management and will further the
just, speedy and inexpensive determination of the case;

(b)(2)(D) the discovery is not unreasonably cumulative or duplicative;

(b)(2)(E) the information cannot be obtained from another source that is more convenient,
less burdensome or less expensive; and

(b)(2)(F) the party seeking discovery has not had sufficient opportunity to obtain the
information by discovery or otherwise, taking into account the parties’ relative access to the
information.

(b)(3) Burden. The party seeking discovery always has the burden of showing proportionality and
relevance. To ensure proportionality, the court may enter orders under Rule 37.


http://www.utcourts.gov/resources/rules/ure/0402.htm
http://www.utcourts.gov/resources/rules/ure/0403.htm
http://le.utah.gov/xcode/Title78B/Chapter3/78B-3-P4.html?v=C78B-3-P4_1800010118000101
http://le.utah.gov/xcode/Title78B/Chapter3/78B-3-P4.html?v=C78B-3-P4_1800010118000101
http://www.utcourts.gov/resources/rules/urcp/urcp037.html
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137 (b)(4) Electronically stored information. A party claiming that electronically stored information
138 is not reasonably accessible because of undue burden or cost shall describe the source of the

139 electronically stored information, the nature and extent of the burden, the nature of the information not
140 provided, and any other information that will enable other parties to evaluate the claim.

141 (b)(5) Trial preparation materials. A party may obtain otherwise discoverable documents and
142 tangible things prepared in anticipation of litigation or for trial by or for another party or by or for that
143 other party's representative (including the party’s attorney, consultant, surety, indemnitor, insurer, or
144 agent) only upon a showing that the party seeking discovery has substantial need of the materials
145 and that the party is unable without undue hardship to obtain substantially equivalent materials by
146 other means. In ordering discovery of such materials, the court shall protect against disclosure of the
147 mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of
148 a party.

149 (b)(6) Statement previously made about the action. A party may obtain without the showing
150 required in paragraph (b)(5) a statement concerning the action or its subject matter previously made
151 by that party. Upon request, a person not a party may obtain without the required showing a

152 statement about the action or its subject matter previously made by that person. If the request is

153 refused, the person may move for a court order under Rule 37. A statement previously made is (A) a
154 written statement signed or approved by the person making it, or (B) a stenographic, mechanical,
155 electronic, or other recording, or a transcription thereof, which is a substantially verbatim recital of an
156 oral statement by the person making it and contemporaneously recorded.

157 (b)(7) Trial preparation; experts.

158 (b)(7)(A) Trial-preparation protection for draft reports or disclosures. Paragraph (b)(5)
159 protects drafts of any report or disclosure required under paragraph (a)(4), regardless of the form
160 in which the draft is recorded.

161 (b)(7)(B) Trial-preparation protection for communications between a party’s attorney
162 and expert witnesses. Paragraph (b)(5) protects communications between the party’s attorney
163 and any witness required to provide disclosures under paragraph (a)(4), regardless of the form of
164 the communications, except to the extent that the communications:

165 (b)(7)(B)(i) relate to compensation for the expert’s study or testimony;

166 (b)(7)(B)(ii) identify facts or data that the party’s attorney provided and that the expert
167 considered in forming the opinions to be expressed; or

168 (b)(7)(B)(iii) identify assumptions that the party’s attorney provided and that the expert
169 relied on in forming the opinions to be expressed.

170 (b)(7)(C) Expert employed only for trial preparation. Ordinarily, a party may not, by

171 interrogatories or otherwise, discover facts known or opinions held by an expert who has been
172 retained or specially employed by another party in anticipation of litigation or to prepare for trial
173 and who is not expected to be called as a witness at trial. A party may do so only:

174 (b)(7)(C)(i) as provided in Rule 35(b); or

175 (b)(7)(C)(ii) on showing exceptional circumstances under which it is impracticable for the
176 party to obtain facts or opinions on the same subject by other means.

177 (b)(8) Claims of privilege or protection of trial preparation materials.

178 (b)(8)(A) Information withheld. If a party withholds discoverable information by claiming that
179 it is privileged or prepared in anticipation of litigation or for trial, the party shall make the claim
180 expressly and shall describe the nature of the documents, communications, or things not

181 produced in a manner that, without revealing the information itself, will enable other parties to

182 evaluate the claim.


http://www.utcourts.gov/resources/rules/urcp/urcp037.html
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183 (b)(8)(B) Information produced. If a party produces information that the party claims is
184 privileged or prepared in anticipation of litigation or for trial, the producing party may notify any
185 receiving party of the claim and the basis for it. After being notified, a receiving party must
186 promptly return, sequester, or destroy the specified information and any copies it has and may
187 not use or disclose the information until the claim is resolved. A receiving party may promptly
188 present the information to the court under seal for a determination of the claim. If the receiving
189 party disclosed the information before being notified, it must take reasonable steps to retrieve it.
190 The producing party must preserve the information until the claim is resolved.
191 (c) Methods, sequence and timing of discovery; tiers; limits on standard discovery;
192  extraordinary discovery.
193 (c)(1) Methods of discovery. Parties may obtain discovery by one or more of the following
194 methods: depositions upon oral examination or written questions; written interrogatories; production
195 of documents or things or permission to enter upon land or other property, for inspection and other
196 purposes; physical and mental examinations; requests for admission; and subpoenas other than for a
197 court hearing or trial.
198 (c)(2) Sequence and timing of discovery. Methods of discovery may be used in any sequence,
199 and the fact that a party is conducting discovery shall not delay any other party's discovery. Except for
200 cases exempt under paragraph (a)(3), a party may not seek discovery from any source before that
201 party’s initial disclosure obligations are satisfied.
202 (c)(3) Definition of tiers for standard discovery. Actions claiming $50,000 or less in damages
203 are permitted standard discovery as described for Tier 1. Actions claiming more than $50,000 and
204 less than $300,000 in damages are permitted standard discovery as described for Tier 2. Actions
205 claiming $300,000 or more in damages are permitted standard discovery as described for Tier 3.
206 Absent an accompanying damage claim for more than $300,000, actions claiming non-monetary relief
207 are permitted standard discovery as described for Tier 2.
208 (c)(4) Definition of damages. For purposes of determining standard discovery, the amount of
209 damages includes the total of all monetary damages sought (without duplication for alternative
210 theories) by all parties in all claims for relief in the original pleadings.
211 (c)(5) Limits on standard fact discovery. Standard fact discovery per side (plaintiffs collectively,
212 defendants collectively, and third-party defendants collectively) in each tier is as follows. The days to
213 complete standard fact discovery are calculated from the date the first defendant’s first disclosure is
214 due and do not include expert discovery under paragraphs(a)(4)(C) and (D).
Days to
Rule 33 Complete
Total Fact Interrogatories Rule 34 Rule 36 Standard
Amount of Deposition including all Requests for | Requests for Fact
Tier Damages Hours discrete subparts Production Admission Discovery
$50,000 or
1 less 3 0 5 5 120
More than
$50,000 and
less than
$300,000 or
non-
monetary
2 relief 15 10 10 10 180
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$300,000 or

3 more 30 20 20 20 210
215 (c)(6) Extraordinary discovery. To obtain discovery beyond the limits established in paragraph
216 (c)(5), a party shall file:
217 (c)(6)(A) before the close of standard discovery and after reaching the limits of standard
218 discovery imposed by these rules, a stipulated statement that extraordinary discovery is
219 necessary and proportional under paragraph (b)(2) and that each party has reviewed and
220 approved a discovery budget; or
221 (c)(6)(B) before the close of standard discovery and after reaching the limits of standard
222 discovery imposed by these rules, a request for extraordinary discovery under Rule 37(a).
223 (d) Requirements for disclosure or response; disclosure or response by an organization;
224  failure to disclose; initial and supplemental disclosures and responses.
225 (d)(2) A party shall make disclosures and responses to discovery based on the information then
226 known or reasonably available to the party.
227 (d)(2) If the party providing disclosure or responding to discovery is a corporation, partnership,
228 association, or governmental agency, the party shall act through one or more officers, directors,
229 managing agents, or other persons, who shall make disclosures and responses to discovery based
230 on the information then known or reasonably available to the party.
231 (d)(3) A party is not excused from making disclosures or responses because the party has not
232 completed investigating the case or because the party challenges the sufficiency of another party's
233 disclosures or responses or because another party has not made disclosures or responses.
234 (d)(4) If a party fails to disclose or to supplement timely a disclosure or response to discovery,
235 that party may not use the undisclosed witness, document or material at any hearing or trial unless
236 the failure is harmless or the party shows good cause for the failure.
237 (d)(5) If a party learns that a disclosure or response is incomplete or incorrect in some important
238 way, the party must timely serve on the other parties the additional or correct information if it has not
239 been made known to the other parties. The supplemental disclosure or response must state why the
240 additional or correct information was not previously provided.
241 (e) Signing discovery requests, responses, and objections. Every disclosure, request for

242 discovery, response to a request for discovery and objection to a request for discovery shall be in writing

243 and signed by at least one attorney of record or by the party if the party is not represented. The signature
244  of the attorney or party is a certification under Rule 11. If a request or response is not signed, the

245 receiving party does not need to take any action with respect to it. If a certification is made in violation of

246  the rule, the court, upon motion or upon its own initiative, may take any action authorized

247 by Rule 11 or Rule 37(b).

248 (f) Filing. Except as required by these rules or ordered by the court, a party shall not file with the

249 court a disclosure, a request for discovery or a response to a request for discovery, but shall file only the
250 certificate of service stating that the disclosure, request for discovery or response has been served on the
251 other parties and the date of service.

252 Advisory Committee Notes
253 Legislative Note
254

255
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Administrative Office of the Courts

Chief Justice Matthew B. Durrant Hon. Mary T. Noonan
Utah Supreme Court Interim State Court Administrator
Chair, Utah Judicial Council MEMORANDUM Raymond H. Wahl

Deputy Court Administrator

To: Civil Rules Committee

From: Nancy Sylvester M 9 d f)z s

Date: February 25, 2019

Re: New Rule 7A. Motion to enforce order and for sanctions

The Forms Committee proposed a change to the procedure for enforcing court
orders by doing everything through regular motion practice. A subcommittee
consisting of Lauren DiFrancesco (chair), Jim Hunnicutt, Susan Vogel, Judge Holmberg,
and Leslie Slaugh has adopted the Forms Committee’s recommendation regarding
motion practice and proposes calling this process a motion to enforce order and for
sanctions, rather than order to show cause. The subcommittee will provide more details
about the changes they’ve proposed. But one noteworthy aspect of the proposal is that
it includes the option for a two-step process; namely, recognizing the court’s discretion
to convene a telephone conference before the hearing to resolve any preliminary issues,
but not requiring the conference.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / Tel: 801-578-3808 / Fax: 801-578-3843 / email: nancyjs@utcourts.gov
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Rule 7A. Motion to enforce order and for sanctions.

(a) Motion. To enforce a court order or to obtain a sanctions order for violation of an order, a party
must file a motion to enforce order and for sanctions (if requested), pursuant to the procedures of this rule
and Rule 7. The timeframes set forth in this rule rather than those set forth in Rule 7 govern motions to
enforce orders and for sanctions. If the motion is to be heard by a commissioner, the motion must also
follow the procedures of Rule 101. For purpose of this rule, an order includes a judgment.

(b) Affidavit. The motion must state the title and date of entry of the order that the moving party
seeks to enforce. The motion must be verified, or must be accompanied by at least one supporting
affidavit that is based on personal knowledge and shows that the affiant is competent to testify on the
matters set forth. The verified motion or affidavit must set forth facts that would be admissible in evidence
and that would support a finding that the party has violated the order.

(c) Proposed order. The motion must be accompanied by a proposed order to attend hearing, which
must:

(c)(1) state the title and date of entry of the order that the moving party seeks to enforce;

(c)(2) state the relief sought by the moving party;

(c)(3) state whether the moving party has requested that the nonmoving party be held in
contempt and, if that request has been made, state that the penalties for contempt may include, but
are not limited to, a fine of up to $1000 and confinement in jail for up to 30 days;

(c)(4) order the nonmoving party to appear personally or through counsel at a specific date, time
and place to explain whether the nonmoving party has violated the order; and

(c)(5) state that no written response is required but is permitted if filed at least 14 days before the
hearing, unless the court sets a different time, and that any written response must follow the
requirements of Rule 7, and Rule 101 if the hearing will be before a commissioner.

(d) Service of the order. If the court grants the motion and issues an order to attend hearing, the
moving party must have the order, the motion, and all supporting affidavits personally served on the
nonmoving party in a manner provided in Rule 4 at least 28 days before the hearing. For good cause the
court may order that service be made on the nonmoving party’s counsel of record in a manner provided in
Rule 5. The court may order less than 28 days’ notice of the hearing if:

(d)(2) the motion requests an earlier date; and

(d)(2) it clearly appears from specific facts shown by affidavit that immediate and irreparable
injury, loss, or damage will result to the moving party if the hearing is not held sooner.

(e) Reply. A reply is not required, but if filed, must be filed at least 7 days before the hearing, unless
the court sets a different time.

(f) Hearing. At the hearing the court may receive evidence, hear argument, and rule upon the motion,
or may request additional briefing or hearings. The moving party bears the burden of proof on all claims

made in the motion. At the court's discretion, the court may convene a telephone conference before the


http://www.utcourts.gov/resources/rules/urcp/view.html?rule=urcp007.html
https://www.utcourts.gov/resources/rules/urcp/view.html?rule=urcp101.html
http://www.utcourts.gov/resources/rules/urcp/view.html?rule=urcp004.html
http://www.utcourts.gov/resources/rules/urcp/view.html?rule=urcp005.html
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hearing to preliminarily address any issues related to the motion, including whether the court would like to
order a briefing schedule other than as set forth in this rule.

(g) Limitations. This rule does not apply to an order to show cause that is issued by the court on its
own initiative. A motion to enforce order and for sanctions presented to a court commissioner must also
follow Rule 101, including all time limits set forth in Rule 101. This rule applies only in civil actions, and
does not apply in criminal cases.

(h) Orders to show cause. The process set forth in this rule replaces and supersedes the prior order
to show cause procedure. An order to attend hearing serves as an order to show cause as that term is

used in statute.


http://www.utcourts.gov/resources/rules/urcp/view.html?rule=urcp101.html

Tab 7


















	Agenda
	Tab 1
	February 27 Draft Minutes

	Tab 2
	Memo re Probate Rules
	New Rule 26.4
	New CJA Rule 6-506
	New CJA Rule 4-1001
	New Draft Order re Mediation


	Tab 3
	Comments to Rule 73
	Draft Rule 73

	Tab 4
	Letter to Committee re Civil Rules affected by LPP's
	LPP Rule 4
	LPP Rule 5
	LPP Rule 10
	LPP Rule 11
	LPP Rule 53
	LPP Rule 56
	LPP Rule 58B
	LPP Rule 65A
	LPP Rule 73
	LPP Rule 74
	LPP Rule 75
	LPP Rule 76


	Tab 5
	Rule 26 Memo
	Draft Rule 26

	Tab 6
	Memo re Rule 7A
	New Rule 7A

	Tab 7
	Advisory Committee Notes Project


